TEMPLATE.Asset Purchase Agreement DRAFT

ASSET PURCHASE AGREEMENT (LLC)

THIS ASSET PURCHASE AGREEMENT ("Agreement") is dated as of the ____ day of May, 2014, by and among 


 and 
(spouse)
, individually, and 





, LLC (collectively, the "Sellers"); and 


 and 



 (the “Buyers”).

RECITALS


WHEREAS, The Sellers have operated a soap manufacturing and marketing company called 





, LLC (the “Company”) consisting of equipment, inventory, intellectual property and retail and internet market share; and


WHEREAS, The Sellers desire to sell to Buyers, and the Buyers desire to purchase from the Sellers, all of the assets identified on Exhibit A attached hereto.


NOW, THEREFORE, in consideration of the foregoing and of the mutual agreements, covenants, representations and warranties hereinafter contained, the parties hereby agree as follows:

AGREEMENT

Section One
Purchase and Sale of Assets

1.1 
Assets to be Sold.  Subject to the terms and conditions of this Agreement, at the Closing (as defined in Section 2), the Sellers shall sell to the Buyers, and the Buyers shall purchase from each of the Sellers, the following assets:

See Exhibit A


1.2 
Purchase Price.  The aggregate purchase price for the Assets shall be 





 Dollars ($


) (the "Purchase Price") which shall be payable to the Sellers according to the following schedule:



1.2.1
Down Payment.  



 Dollars ($


) at closing (to be held in escrow by 

(escrow agent)

 on behalf of Sellers until all deliveries under §2.02 are completed); and



1.2.2
Payment of Balance.
The remaining $


 will be paid in quarterly installments as twenty-five percent (25%) of gross sales measured by fiscal quarter (ie. January 1 to March 31; April 1 to June 30; July 1 to September 30; October 1 to December 31).  The data period for for calculating each payment will close on the last day of each quarter, with payment due date fifteen (15) days following the close of the data period.  (see payment schedule attached as “Exhibit B”).  There is no penalty for prepayment.  Final payment of the balance will be due on 



, 20
.

Section Two
Closing

2.1 Time and Place.  The closing ("Closing") of the purchase of the assets will be held at the offices of 
(firm of closing)
, 
(address)
, or at such other time and place as shall be mutually agreed upon by the parties.  The date of the Closing is sometimes referred to herein as the "Closing Date."


2.2 Deliveries.


2.2.1 Deliveries by the Sellers.  At the Closing, the Sellers shall deliver, or cause to be delivered, to the Buyers the following:

(i) 
A signed Asset Purchase Agreement.

(ii) 
A resolution by the members of 



, LLC to sell substantially all of its assets along with a bill of sale for said assets;

(iii) 
Signed Articles of Dissolution for 



, LLC along with any required filing fees for filing same with North Carolina Secretary of State.

(iv) 
All account information, including passwords, to affect changes of ownership of website content, domain name, and, telephone number(s).
(v)
Documents of title transfer for titled vehicles.


2.2.2 Deliveries by the Buyers.  At the Closing, the Buyers shall deliver, or cause to be delivered, to each of the Sellers, the following:

(i) A check for $

(down payment, see §1.2.1)

  payable to 
(escrow agent)

.
(ii) A signed Asset Purchase Agreement.

Section Three
Representations and Warranties of Seller

Each of the Sellers represents and warrants to the Buyers with respect to himself or herself as follows:


3.1 Title to Assets.  The Sellers are the lawful and beneficial owners of those assets set forth by his or her name in Section 1.1, constituting all of the Assets of the Company sold to the Buyers by the Sellers pursuant to this Agreement.  Such Assets are free and clear of any security interest, claim, lien, pledge, option, encumbrance or restriction whatsoever in law or in equity, and the delivery by the Sellers to the Buyers of certificates for such Assets, as duly endorsed to the Buyers or with stock powers attached duly executed and in proper form for transfer, shall convey to the Buyers lawful, valid and indefeasible title thereto, free and clear of any security interest, claim, lien, pledge, option, encumbrance or restriction whatsoever.


3.2 
Necessary Authority of Sellers as Individuals.  The Sellers have legal competence, full power and authority to enter into, deliver and perform his or her obligations pursuant to this Agreement and to consummate the transactions contemplated herein.  Sellers have duly executed and delivered this Agreement, and this Agreement constitutes their legal, valid and binding obligation, enforceable against the Sellers in accordance with its terms, except as the same may be limited by bankruptcy, insolvency, reorganization or other laws affecting the enforcement of creditors' rights generally now or hereafter in effect, and subject to the availability of equitable remedies.


3.3 
Necessary Authority of Sellers as Company.  The Company has all requisite “corporate” power and authority to enter into, deliver and perform this Agreement and to consummate the transactions contemplated herein.  The execution, delivery and performance of this Agreement and the consummation of the transactions contemplated herein have been duly authorized by all necessary action on the part of the Company.  This Agreement has been duly executed and delivered by the Company and constitutes its valid and legally binding obligation, enforceable against the Company in accordance with its terms, except as the same may be limited by bankruptcy, insolvency, reorganization or other laws affecting the enforcement of creditors' rights generally, now or hereafter in effect, and subject to the availability of equitable remedies.


3.4 
No Conflicts.  The execution, delivery and performance of this Agreement by the Sellers and his or her consummation of the transactions contemplated herein, do not and will not (i) require the consent, approval, authorization, order, filing, registration or qualification of or with any court, governmental authority or third party, (ii) conflict with or result in any violation of or default under any provision of any mortgage, indenture, lease, agreement or other instrument, permit, concession, grant, franchise or license to which the Sellers are a party or by which his or her Assets are bound, (iii) violate any law, ordinance, rule, regulation, judgment, order or decree applicable to the Sellers, or (iv) result in the creation of any security interest, claim, lien, charge or encumbrance upon any of the Assets (except as otherwise contemplated herein).  For purposes of this Agreement, the term "Person" shall mean any individual, firm, corporation, partnership, trust, incorporated or unincorporated association, joint venture, joint stock company, governmental authority or other entity of any kind, and shall include any successor (by merger or otherwise) of any such entity.


3.5 
Taxes.  The Company has filed or caused to be filed, within the times and within the manner prescribed by law all federal, foreign, state and local tax returns and tax reports which are required to be filed by, or with respect to, the Company.  To the knowledge of the Company, all federal, state and local income, profits, franchise, sales, use, occupancy, excise and other taxes and assessments payable by, or due from, the Company have been fully paid or adequately disclosed and fully provided for in the books and financial statements of the Company.  There are no notices of proposed assessments of taxes against the Company or proposed adjustments to any tax return filed by or on behalf of the Company.  No state or federal examination of any tax return of the Company is currently in progress.  There are no outstanding agreements or waivers extending the statutory period of limitations applicable to any tax return (whether federal, state or local) of the Company for any period.


3.6 
Intellectual Property.  The Sellers own or are licensed or otherwise have the right to use and dispose of all Intellectual Property that is used in connection with the business of the Company (other than any restrictions on such rights imposed under standard Software license agreements with third parties), free and clear of all liens, encumbrances, security interests, exceptions to title or any other charges or restrictions.



3.6.1.  The Sellers relinquish all rights, license, use and ownership of the name 




.


3.7 Absence of Undisclosed Liabilities.  The Company does not have any indebtedness, liability, claim, loss, damage, or obligation, liquidated or unliquidated, secured or unsecured, of any nature, whether accrued, absolute, contingent or otherwise that would not, singly or in the aggregate, reasonably be expected to have a material adverse effect on the sale of assets of the Company.


3.8 Disclosure.  All of the representations and warranties by the Sellers and the Company contained in this Agreement and in any schedule or other document furnished by or on behalf of the Sellers or the Company in connection with this Agreement are true, correct and complete in all material respects and do not omit to state any material fact necessary to make the statements contained herein or therein not misleading.

Section Four
Representations and Warranties of the Buyers

The Buyers represent and warrant to the Sellers and the Company as follows:


4.1 Necessary Authority.  This Agreement has been duly executed and delivered by the Buyers and constitutes their valid and legally binding obligation, enforceable against the Buyers in accordance with its terms, except as the same may be limited by bankruptcy, insolvency, reorganization or other laws affecting the enforcement of creditors' rights generally, now or hereafter in effect, and subject to the availability of equitable remedies.


4.2 No Conflicts.  The execution, delivery and performance of this Agreement by the Buyers and its consummation of the transactions contemplated herein, do not and will not (i) require the consent, approval, authorization, order, filing, registration or qualification of or with any Person which has not been obtained, (ii) conflict with or result in any violation of or default under any provision of the Certificate of Incorporation or Bylaws of the Buyers or of any material mortgage, indenture, lease, agreement or other instrument, permit, concession, grant, franchise or license to which the Buyers is a party or by which it or its properties are bound, (iii) violate any law, ordinance, rule, regulation, judgment, order or decree applicable to the Buyers, or (iv) result in the creation of any security interest, claim, lien, charge or encumbrance upon any of the Assets (except as otherwise contemplated herein).


For purposes of this Agreement, the term "Person" shall mean any individual, firm, corporation, partnership, trust, incorporated or unincorporated association, joint venture, joint stock company, governmental authority or other entity of any kind, and shall include any successor (by merger or otherwise) of any such entity. 

Section Five
Survival of Representations and Warranties; Indemnity

5.1 Survival of Representations and Warranties.  The representations and warranties made under this Agreement shall survive the Closing for a period of five (5) five years from the date hereof.


5.2 Indemnification.



5.2.1 Indemnification.  The Sellers and the Buyers, jointly and severally, mutually agree to defend, indemnify and hold the other harmless against and shall reimburse the other for any actions, claims, proceedings, losses, liabilities and damages, including reasonable attorneys' fees (collectively, "Damages") incurred by the other on or after the Closing Date arising out of the breach of any representation, warranty, covenant, or agreement of the Buyers and Sellers pursuant to this Agreement.



5.2.2  Limitation of Indemnification.  Notwithstanding any provision of this Agreement to the contrary, (i) no amount shall be payable by the Sellers in indemnification hereunder unless the aggregate amount of Damages exceeds $5,000; but in such case the indemnification shall apply to all Damages and not just Damages in excess of $5,000; (ii) the maximum liability of the Sellers shall be the Purchase Price; and (iii) in no event shall the liability of the Sellers exceed the proceeds received by the Sellers upon the sale of Assets pursuant to this Agreement.

Section Six
General


6.1 Execution of Counterparts.  For the convenience of the parties, this Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same document.


6.2 Notices.  All notices which are required or may be given pursuant to the terms of this Agreement shall be in writing and shall be sufficient in all respects if delivered personally or by registered or certified mail, postage prepaid, as follows:

If to the Company or the Sellers to: 
[Seller Contact and Address]




If to the Buyers to: 
[Seller Contact and Address]

With a copy to:

[Escrow Agent and Address]
or to such other address as shall be furnished in like manner by any party to the others.  Any such notice shall be deemed to have been given, received and become effective for all purposes at the time it shall have been (i) delivered to the addressee as indicated by the return receipt (if transmitted by mail) or the affidavit of the messenger (if transmitted by personal delivery), or (ii) presented for delivery to the addressee as so indicated during normal business hours, if such delivery shall have been refused for any reason.


6.03 Assignment, Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns.  No party shall assign any of its rights or obligations hereunder without the prior written consent of the other parties.


6.04 
Entire Agreement.  This Agreement, together with the Exhibits attached hereto, constitutes the entire agreement among the parties hereto, and no party hereto shall be bound by any communications between them on the subject matter hereof unless such communications are in writing and bear a date contemporaneous with or subsequent to the date hereof.  Any prior written agreements or letters of intent among the parties shall, upon the execution of this Agreement, be null and void.


6.05 
Headings.  The headings in the sections of this Agreement are inserted for convenience only and shall not constitute a part hereof or affect the meaning or interpretation hereof.


6.06 
Amendment, Waiver, Discharge of the Agreement.  This Agreement may not be amended, released or discharged except by an instrument in writing signed on behalf of each of the parties hereto.  The failure of a party to enforce any provision of this Agreement shall not be deemed a waiver by such party of any other provision or subsequent breach of the same or any other obligation hereunder.


IN WITNESS WHEREOF, each of the parties has executed this ASSET PURCHASE AGREEMENT as of the day and year first above written.

SELLERS

[Seller One]
[Seller Two]






, LLC

BY:  










, Manager

BUYERS

[Buyer One]
[Buyer Two]
EXHIBIT A

LIST OF ASSETS SOLD AND PURCHASED

EXHIBIT B

SCHEDULE OF PAYMENTS

	PAYMENT #
	DATA CUTOFF DATE
	PAYMENT DUE DATE

	1
	[end of month date]
	_/15/20_

	2
	[end of month date]
	_/15/20_

	3
	[end of month date]
	_/15/20_

	4
	[end of month date]
	_/15/20_

	5
	[end of month date]
	_/15/20_

	6
	[end of month date]
	_/15/20_

	7
	[end of month date]
	_/15/20_

	8
	[end of month date]
	_/15/20_

	9
	[end of month date]
	_/15/20_

	10
	[end of month date]
	_/15/20_

	11
	[end of month date]
	_/15/20_

	12
	[end of month date]
	_/15/20_

	13
	[end of month date]
	_/15/20_

	14
	[end of month date]
	_/15/20_

	15
	[end of month date]
	_/15/20_

	16
	[end of month date]
	_/15/20_

	17
	[end of month date]
	_/15/20_

	18
	[end of month date]
	_/15/20_

	19
	[end of month date]
	_/15/20_

	20
	[end of month date]
	_/15/20_

	21
	[end of month date]
	_/15/20_
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